unwarrantable failure to comply with the requirements of mandatory safety
standard section 56.9-2, and that this failure by U.S. Steel was a direct
result of a lack of due diligence and a lack of reasonable care to insure
that the defective brake conditions were corrected prior to the time they
were cited by the inspector on July 6, 1981.  Accordingly, Inspector Goodspeed's
unwarrantable failure findings as to both section 104(d)(l) orders in
issue ARE AFFIRMED.

IT IS FURTHER ORDERED that the section I04(d)(l) Order No. 0583639,
is modified to a section 104(d)(l) citation, and as modified IS AFFIRMED.
The subsequent section 104<d)(l) Order No. 9583638 is also AFFIRMED.

Civil Penalty Assessments

Size of Business and Effect of Civil Penalties on the Respondent's Ability
to Remain in Business

The parties stipulated that U.S. Steel is a large mine operator
and that any reasonable penalties assessed for the violations in question
will not adversely affect its ability to remain in business.  I adopt these
stipulations as my findings on these issues.

History of Prior Violations

The parties stipulated that for the 24-months prior to the issuance
of the citations in issue in these proceedings six citations were issued
at the mine in question.  However, the computer print-out submitted by
MSHA, exhibit G-l, containing a summary of the history of citations at
the Keigley Quarry, reflects a total of 39 assessed violations and three
paid violations for the period July 6, 1979 to July 5, 1981.  Three of
these assessed violations are for citations concerning section 56.9-2.
While the apparent discrepancy here remains unresolved, for purposes of
my civil penalty assessments they are not critical, and I cannot conclude
that respondent's history of prior violations is such as would warrant
any additional increases in the proposed penalties.  As previously noted,
I have considered the fact that the quarry has a commendable accident-
free safety record insofar as trucks and brakes are concerned, and this
is reflected in my penalty assessments.

Good Faith Compliance

The parties stipulated that all of the violations in these proceedings
were abated in good faith, and I adopt this as my finding on this question.

Gravity^

I conclude and  find that  the brake conditions  cited as  violations
in the section 104(d){l)   citations were serious.     The failure of   the
brakes  to hold  the  trucks while they were in operation exposed both  the
drivers and possibly other miners  to injuries which  I believe were reasonably

368ks which were cited,   that he was  in fact  aware of the brake  conditions,
